Teamsters."'
In 1959, Congress passed the Landrum-Griffin Act.'" Legislators designed the Act to fight corruption by enabling union members to retake control of their unions through democratic processes.' Corruption, however, persisted. Senate hearings in 1981 revealed that the problem of labor racketeering in Newark and Buffalo equalled that in the 1950s" ' and that in Chicago, organized crime controlled "nearly every major local union of three international unions."' 5 Strike force attorneys described the problem in the Eastern District of New York as "pervasive" and in Philadelphia as "awesome."'" Most recently, the President's Commission on Organized Crime concluded that organized crime runs several hundred locals "embracing thousands of members in strategic cities."'"
The Justice Department has brought suits against corrupt local union leaders'" under the Racketeer Influenced and Corrupt Organizations Act ("RICO")' 9 as part of an effort to return control of the unions to their members. In these suits, the prosecutor seeks to remove the union's elected officials and impose a court-appointed trustee to run the union. 0 If the government prevails, the court gives a trustee sole responsibility for managing the union until the court determines that the fin Act took this policy one step further by applying it to the internal affairs of labor organizations. The report issued by the Senate Committee on Labor and Public Welfare recognized "the desirability of minimum interference by government" in the internal affairs of unions. 27 The bill's sponsor echoed this concern during the debate: "If we want fewer laws ... [w]e should give union members their inherent constitutional rights, and we should make those rights apply to union membership . . . . By so doing we will be giving them the tools they can use themselves." 28 Thus, in the area of labor racketeering, fundamental policy concerns collide. The government's need to protect both union members and the public conflicts with the legislative directive to let unions manage themselves. This Comment will focus on the tension created by these inconsistent policy goals and the role union democracy plays in harmonizing them. For despite its undesirability, intrusive government intervention is necessary to fight corrupt union leadership. Past attempts, both statutory and judicial, failed to satisfy either policy goal because they did not fully acknowledge that corrupt leadership has intimidated union members and employers so that they do not dare assert their statutory rights. This Comment concludes that intrusive intervention, particularly in the form of receivers, is the only remedy that will simultaneously protect the rights of society and union members, while 1920s, courts issued over 1,800 injunctions against striking unions. See E. WrrTE, THE GOVERNMENT The labor injunctions of the late nineteenth and early twentieth centuries can be distinguished to some extent from the current RICO suits in that they were concerned with union-management relations, not internal union affairs, and in that the primary problem with injunctions was procedural: They relied on ex parte hearings. See F. FRANKFURTER NEWS 2318 NEWS , 2323 . Some members of Congress still feel that it is inappropriate for the government to interfere in the internal affairs of labor unions. In response to the Justice Department suit against the Teamsters, Senator Orrin Hatch stated that the suit "flies in the face of democratic principles" and "smacks of totalitarianism." Daily Laboi Report No. 125, June 29, 1988 , at A-5. 28 105 CONG. REC still preserving the union as an institution.
Part I of this Comment analyzes the model of union democracy incorporated in the Landrum-Griffin Act. It explains why union democracy is an elusive goal and why the democratic processes incorporated in the Landrum-Griffin Act are not equal to the task of cleaning up a corrupt union. Part II elucidates the statutory basis of recent Justice Department suits directed at imposing a trustee on a union and derives the theories under which the government believes it is appropriate to do so. Part III evaluates the use of trustees and receivers in light of historical experience, alternative remedies, and union democracy concerns; it concludes that the courts have not adequately weighed the interests of rank and file members when imposing a receiver on a union.
I. UNION DEMOCRACY
The Landrum-Griffin Act 9 provides a statutory basis for analyzing union democracy. Congress passed Landrum-Griffin in response to a belief that corrupt and undemocratic unions represented a threat to the country and in response to a perceived lack of democracy in American labor unions. 3 Congressional investigations supported this perception with evidence of numerous "instances of breach of trust, corruption, disregard of the rights of individual employees, and other failures to observe high standards of responsibility and ethical conduct." 3 The legislation gives a broad mandate: "[A]ll unions should be run in a democratic manner regardless of the absence or presence of corruption." 2 Achieving this goal requires "vest [ing] in [the worker] . .. the power to do something to protect his rights ....
[and] enable him to prevent usurpation by would-be exploiters." 3 3 Indeed, the Landrum-Griffin Act primarily aims to encourage the "full and active participation by the rank and file in the affairs of the union." 3 4 To accomplish this goal, the statute provides for equal rights among all members and grants rights to ensure democratic processes: 3 5 Every member of any labor organization shall have the right to meet and assemble freely with other members; and to express any views, arguments, or opinions; and to express at meetings of the labor organization his views, upon candidates in an election of the labor organization or upon any business properly before the meeting .... 36
The Act's underlying theory assumes that by granting equal rights and the freedom of speech to all union members, all members will be able to participate fully in running their union and thus "bring about a regeneration of union leadership. ' 37 If such a "regeneration" is possible, both goals of protecting the public welfare and ensuring democratically run unions could be achieved. A union run democratically by its membership does not pose a threat to public safety. Merely providing the tools of democracy, however, has not proved sufficient. 3 Congress realized it needed to go further and provide the strength to use those tools. The civil remedies of RICO provide such strength. 3 In interpreting the Landrum-Griffin Act, the Supreme Court has stressed the democratic theory forming the foundation of the Act and compared it to the Bill of Rights: "[T]he legislators intended § 101(a)(2) to restate a principal First Amendment value-the right to speak one's mind without fear of reprisal. '40 The efficiency of union administration, therefore, does not outweigh the members' rights to a democratic union. 4 ' Because the right to speak means little without the corollary right to obtain the data to inform the speech, courts have interpreted Title I as granting a right more expansive than that granted in the first amendment. Title I does not merely prohibit union leadership from in- [Vol. 137:929 fringing members' rights to speak their mind freely, but also imposes "the duty to keep the membership informed on matters which they, the rank and file, must decide." ' 4 2 A problem arises when the exercise of these statutory rights must be interpreted and evaluated. Voluntary organizations have an oligarchical tendency. In a study of political parties and unions in Germany at the beginning of the twentieth century, Robert Michels found that such a tendency emerged in organizations, even those supposedly committed to democratic principles, including socialist trade unions and the Social Democrat Party. 4 3 In short, Michels argued that organizations must develop hierarchical bureaucracies in order to function properly. A bureaucracy, however, concentrates the organization's power in the hands of its leaders, because the leaders have greater access to information, control formal communications within the organization, control organizational expenditures, and are, or become, experienced politicians. 44 Michels pessimistically concluded that "[ilt is organization which gives birth to the dominion of the elected over the electors, of the mandataries over the mandators, of the delegates over the delegators. Who says organization, says oligarchy. ' 4 5 Commentators have applied Michels' analysis to labor unions. 46 In order for a large labor union to run efficiently, the union must develop a bureaucratic structure. 4 Bureaucracy consolidates power in the hands of the union officers, and it reduces "the sources of organized opposition" within the union. 4 Both national and local union officers derive their power from the national union constitution. 49 In theory, the local membership has the power to approve most action taken by the local's officers." This check on bureaucratic powers is, to a large extent, non-existent because of low membership attendance at union meetings." 1 In addition, the elected officers hold almost exclusive control over resources," union communication, 5 " and patronage positions.
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Finally, once in power, union officials will view "opposition to union policies and union leaders ... as disloyalty." ' 55 These dynamics require that labor unions, like other organizations, will inevitably fall to Michels' Iron Law of Oligarchy.
Studies bear out the conclusion that the "Iron Law" exists in American trade unions. Despite the democratic structures imposed on unions by Landrum-Griffin, the low rate of turnover in union hierarchies continues. 56 around a "'hard core' of regular participants" 5 of about two to eight percent of the membership. 58 The Supreme Court recently reaffirmed these figures in a case involving the United Steelworkers. 59 The Court found that the average attendance at six representative locals was just three and one half percent. 60 As may be expected, the larger and more diverse the union, the greater the influence of the factors that lead to oligarchy. For example, the structure of large amalgamated unions, which bargain for numerous work places, exacerbates intra-union communication problems. 6 " In such a union, a dissatisfied member finds it difficult to determine whether other members perceive the same problems as she does and to discover other dissatisfied members who will join with her to voice opposition. 6 requirement of attending local meetings for union office eligibility in order to achieve the goal of free and democratic elections).
" Id. at 151 (when the "locus of control" has been vested in the international unions, rank-and-file participation is reduced). Members will, however, derive benefits from centralized control, see Shister, supra note 53, at 524-25 (noting that centralized control is beneficial to the local union and the international union because of the advantageous bargaining terms that "national men" can negotiate), or at least perceive that they do. art. VI, § 2(A) (General President interprets the constitution and bylaws and resolves all internal disputes); id. § 4(A) (General President approves the bylaws of all locals and subsidiary bodies); id. § 5(A) (General President can impose trustee on locals if he believes the action is necessary); id. § 9 (General President has sole discretion to spend union funds for political and lobbying purposes); id. art VII, § 3 (General Executive Board can change a local's jurisdiction "at any time in its sole discretion"); id. art IX, § 9(A) (General Executive Board has discretion to pay all legal defense expenses of any union member or officer).
In addition, the General President and the General Executive Board control most significant negotiations. The Teamsters structure requires all locals to join area Joint Councils. See id. art. XVI, § 2. The Joint Councils have jurisdiction over all member locals, see id., and the General President appoints the International Directors responsi-plants, suffer from inherent problems.
[In] such local unions there is literally no reason for most members ever to attend any meeting. Let a plant be covered by a large multi plant contract, let the wage rates be determined by some technical machinery instead of through "higgling and haggling," let management be assiduous in avoiding formal grievances, and it is difficult to find a local union meeting, from one year's end to the other, which an intelligent union member ought reasonably to be expected to attend. A number of factors, therefore, lead to union oligarchy. Of these, the control of the union hierarchy over communications and the unfortunate but understandable lack of union member participation in union affairs are primarily responsible for the membership's loss of power. Lack of communications prohibits a full airing of the issues and inhibits the formation of interest and opposition groups. Lack of participation removes most of the internal checks on the union officials' exercise of discretion.
Thus, few unions could be described as democratic if democracy is the "institutionalization of opposition" 6 or if it requires the existence of an "effective organized internal opposition." 7 Given the oligarchic tendency of organizations in general, it would be unrealistic to impose such high standards of democracy on labor unions. "But if by democracy one means the responsiveness of the officers to the pressures of the rank and file, an opportunity for individuals to express themselves, and a chance to decide basic issues by a majority vote," 6 " democratic unions 7 (1960) ; see also W. LEISERSON, supra note 48, at 284-85 (noting that the "routine" nature of the meeting, combined with the requirement to speak publicly in order to have an impact on the meeting, leads to low member turnout); Cook, supra note 48, at 332 (noting the local union meeting is "ritualistic" and serves "no significant governmental function").
66 S. LiPsET may be attainable. "Responsiveness" of the union power structure to membership pressure provides the best indicator of union democracy. 9 Sayles and Strauss concluded that despite oligarchical tendencies, "taken as a whole there seems to be a good deal of democracy in the union movement." 70 Union officials will be responsive, however, only if the membership feels free to voice its concerns and discontent.
7 1 Even Sayles and Strauss recognized that their favorable conclusion applied only to situations in which "a member [who] attacks the officers in a meeting... will not be subject to retaliation, .. .regular elections are held, .. . nominations are free, . . . all are given a chance to vote, and . . . the ballots are counted fairly."1 7 ' Thus, when fear and intimidation stifle the union local membership's freedom of expression, "the most important right" granted in the Landrum-Griffin Act, 7 no theory of union democracy would deem that local to be democratic.
The concept of union democracy forms the core of the present discussion for two reasons. First, theories proposed by the government when it seeks to impose a receiver on a union depend upon its claim that members no longer control their union. 4 These suits require the government to base its case on the democratic model incorporated in the Landrum-Griffin Act. Second, the court directs the receiver to foster democracy within the union. 75 Landrum-Griffin, therefore, establishes the government's cause of action and defines the goal it must achieve. democratize the workplace).
This note 22, at 275 (arguing that when members can freely "oust" their leadership, it is unlikely that leaders will be able to co-opt the members).
7' Summers, supra note 43, at 99.
See infra notes 117-63 and accompanying text (discussing the government's theories of trusteeships).
71 See infra notes 255-70 and accompanying text (discussing the goals of receivers).
II. RICO
The Landrum-Griffin Act cannot achieve its goal of union democracy in a union captured by corrupt leadership. Criminal activities temper Michels' Iron Law into high grade steel. Union officials intent on using the union for illicit purposes and personal gain through embezzlement, fraud, and kickbacks, will not respond to members who desire to clean up their union.e Indeed, such leadership will do everything possible to crush any threat to its survival. For example, the secretary of a Laborers' local was murdered shortly after resigning his post of fifteen years to run against the incumbent president of the local.1 Aware of such criminal activities, legislators recognized that they had to pass supplemental legislation to ensure that the democratic processes promised in Landrum-Griffin were available in fact, as well as in theory.
In 1970, Congress passed the Racketeer Influenced and Corrupt Organizations Act ("RICO") 7 1 8 partially in response to a congressional finding that the "money and power [of organized crime were] being increasingly used to infiltrate ... labor unions." 7'9 Despite earlier legislation, this infiltration continued "in part because of the past inadequacy of remedies designed to deal with it." 8 0 Senator McClellan sponsored the bill" 1 and declared that the growing influence of organized crime in labor unions made "a mockery of much of the promise of the social legislation of the last half century." ' 8 2 To address part of this deficiency, Congress included civil remedies in RICO. 3 These provisions empower the United States district courts to issue orders, "including, but not limited to: ordering any person to divest himself of any interest, direct or indirect, in any enterprise; imposing reasonable restrictions on the future activities . . . of any person . . . or ordering dissolution or reorganization of any enterprise, making due provision 7 6 Cf. W. LEISERSON, supra note 48, at 286 (noting that in order for corrupt officials to succeed in controlling a union, they must be able to suppress member participation). Members may not even know the extent of the corruption because the leaders of the union control all access to information.
• See ORGANIZED CRIME, supra note 17, at 11. for the rights of innocent persons." 4 Congress continues to recognize that RICO primarily functions to supplement previous legislation and increase the effectiveness of anti-organized-crime measures.
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A. How RICO Works
RICO is a complex statute. 8 ' The Act does not make illegal any action that was previously legal. 87 The prosecution must, therefore, prove a "confusing maze of elements" 8 8 to show prohibited conduct, namely engaging in a pattern of racketeering, 9 in order to avoid the constitutional implications of either subjecting an individual to double jeopardy 0 or prosecuting her "based on [her] status." 91 Section 196292 
1989]
that a person participated in an enterprise through a pattern of racketeering activity. 4 The definitional section of RICO, section 1961," provides road signs for the map presented in section 1962. Under RICO, a "person" is "any individual or entity capable of holding a legal or beneficial interest in property." 9 6 An "enterprise" is "any individual, partnership.. . or other legal entity, and any union or group of individuals associated in fact although not a legal entity.1 97 Courts recognize labor unions as "enterprises" under the statute." The last element of a RICO case requires that the "person" must have been involved with the enterprise through a "pattern of racketeering activity." To show a pattern, the prosecution must prove that the defendant committed two acts of "racketeering activity." 9 These two acts are known as "predicate acts." ' 00 The statute enumerates acts that constitute racketeering activity. 0 1 Included are threats or acts of murder, bribery, extortion, 10 2 and "any act which is indictable under title 29, United States Code, section 186 (dealing with restriction on payments and loans to labor organizations) or section 501(c) (relating to embezzlement from union funds). 1 0 3
In order to invoke the civil remedies provision of RICO in the labor context, the prosecutor must show that an individual or group of individuals (an entity) exists. She must also show that this group participates in or conducts' 0 the affairs of the union (the enterprise) through the performance of at least two of the enumerated predicate 05 provides an example of corrupt union practices. In that case, the court found that eleven defendants, members of the "Provenzano Group," 10 8 not only conspired to acquire and maintain control of Local 560, but did so "through a pattern of racketeering activity . . . .involv[ing] murder and the systematic use of extortion.
1 0 7 The Group, intent on dominating the local, murdered a popular union trustee because he threatened its control. 10 8 The Executive Board then appointed the brother of the individual who ordered the murder to fill the vacant trustee position. 1 9 The Board also rewarded one of the murderers with money and another with a position of power in the union. 0 Two years later, someone murdered a union member on the morning after he voiced opposition to the appointment of a business agent. No one was ever convicted for the murder."" Not surprisingly, "there has not been any publicly voiced opposition or dissent within Local 560 since the 1965 election," 11 2 even though there were "repeated appointments to union office by the Executive Board of known or reputed criminals."" 1 3 During that time, courts convicted members of the "Provenzano Group" of numerous union-related crimes, including practicing extortion, accepting kickbacks in connection with union loans, and receiving "labor peace" 10 581 F. Supp In Local 560, the district court found that the "Provenzano Group" existed and was an "entity" under Section 1961(c)."' The "Group" not only participated in, but controlled the affairs of the enterprise, Local 560, by engaging in at least two predicate acts in violation of section 1962(b). These conclusions formed the basis of the court's decision to impose RICO's civil remedies under section 1964.
B. Receivers Under RICO Part I: Finding Liability
The Supreme Court has directed the federal judiciary to read RICO broadly: "[It is] an aggressive initiative to supplement old remedies and develop new methods for fighting crime."" ' In the spirit of this pronouncement, and to fully effectuate the purposes of the Act, the Justice Department has initiated suits against labor union leaders who used patterns of racketeering activity to manage their union. These suits seek to exorcise the corrupt influence of these officials by removing them from office and by then imposing judicially appointed receivers on the unions.1 8 As will be discussed below, these suits do not represent the first such intrusive action taken by the government with regard to the internal affairs of labor organizations, or with labor relations in general." 9 There have been two theories used to impose trustees on unions. One is based on internal union affairs, and the other is based on public safety. This Section will summarize the short history of 1988) (finding that there had not been a contested election in 20 years, that the union had used violence to coerce employers into unionizing and to dominate union contractors, and that the union had sabotaged and vandalized non-union contractors). The Executive Board of the Roofers Union had also spent over $1,000,000 in union funds from which the union derived no benefit. See id. at 1158; infra notes 139-63 and accompanying text (discussing the government's theory in the Roofers case).
"" Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 498 (1985) ; see also supra notes 78-85 and accompanying text (concerning the purposes of RICO).
"" Courts have the power to impose a receiver on a labor union under 18 U.S.C. § 1964(a) (1982), which grants district courts the power to dissolve or reorganize any enterprise. See supra notes 83-84 and accompanying text.
119 See infra notes 164-215 and accompanying text (discussing history of intervention).
[Vol. 137:929 receiverships under RICO and will describe the theories, standards, and circumstances under which courts have imposed receivers.
The first case that imposed a receiver on a union under RICO was Local 560.2' The court accepted the Justice Department's theory that only a receiver could remedy the extortion by the union leadership of the union members' right to a democratic union. 12 1 Under this theory, the rights of "freedom of speech and assembly" and "equal rights" granted union members under the Landrum-Griffin Act 122 constitute intangible property rights. 12 3 The union leadership can therefore extort that "intangible property" in violation of the Hobbs Act.""' Because Hobbs Act violations are predicate acts under RICO, 1 25 the commission of at least two acts of extortion of union members' intangible property rights to a democratic union will permit the court to invoke the civil remedies of RICO section 1964.
In sured... a perpetual reign by the powerful few over the subdued rank and file." ' 6 The court found this argument persuasive when it held that extortion was possible not only by "direct physical assault ... but by more sophisticated and indirect physical and economic threats. 1217 The court concluded that the numerous appointments of criminals to union office, 128 the murder of a member after he openly opposed the leadership at a union meeting, the many convictions of union officers on union related charges, and their reappointment after they served their sentences, all created a "repressive atmosphere" ' 1 2 that extorted the memberships' democratic rights. 1 3 0
To remedy this extortion, the government urged the appointment of a receiver "to serve in the capacity of the Local 560 executive board until such reasonable time as the membership can freely nominate and vote for new officers." 1 31 Both the district and circuit courts accepted the government's argument. Neither court accepted the union's argument that the trusteeship derogated the members' interests in their union. 3 2 The district court found that a "substantial likelihood" existed that conditions in the union would not improve until the atmosphere of "fear and intimidation" created by the Provenzano Group was dispelled. 3 Because future criminal activity appeared likely to cause irreparable harm,"" the court found it "necessary ... to remove the current members of the . . .Board in favor of the imposition of a trusteeship . ..for such time as is necessary to foster the conditions under which reasonably free supervised elections can be held.) 13 5 On appeal, the circuit court agreed that drastic action had to be taken in order to remove the influence of the Provenzano Group. 118 See Local 560, 780 F.2d at 293 (finding that "even incarceration, much less ineligibility to hold union office, does not prevent members of the Provenzano Group from committing acts of extortion").
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The court applied the "abuse of discretion" standard to review the remedy; it found that the imposition of a trustee fell within the broad remedial scope of section 1964.37 The circuit court affirmed the district court finding that the members had lost control of their union and that the imposition of a trustee "protect[ed] rather than forfeit[ed] the members' rights.
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The above approach contemplates five separate considerations. First the government must show the union leadership extorted its members' democratic rights. Then, the court must find that restoration of union democracy is possible only if the current officers sever all ties with the union. The court must also conclude that the members alone will be unable to restore a democratic order and that a trustee will succeed in returning control of the union to the membership. Finally, the court must find that the decree will not adversely affect members' interests.
Protection of the public also provides an important motivation for government suits to impose a receiver on a union. The case brought against Local 30/30B of the Roofers Union in Philadelphia illustrates this type of RICO suit." 3 9 In this case, the court convicted thirteen union officers of 152 counts of racketeering, RICO conspiracy, and other predicate criminal acts.' 40 The union officers committed these acts in order to embezzle from the union's pre-paid legal services plan;"' bribe various public officials, including municipal and state judges;" 2 extort payments from contractors;" 3 make collections for organized crime;1" and defraud an insurance company through the mail."' 5 Because these charges were proved at a criminal trial, the defendants were estopped from denying the allegations in the RICO suit. The government used this testimony to demonstrate that the union, under this leadership, posed a considerable threat to public safety. Based upon such evidence, the government asked the court to enjoin permanently the recently removed leadership from future associations with the union.
The second segment of the government's case argued that a clear connection existed between the union and organized crime. Federal Bureau of Investigation recordings of conversations in the union offices provided the primary evidentiary source for this assertion. One statement by the business manager, Stephen Traitz, Jr., to a collector of gambling debts for the "Scarfo organized crime group" 1 50 is particularly revealing: "Make sure everybody knows I'm you're fuckin ['] ' Revealing a link to organized crime bolstered the Justice Department's case in two ways. First, a Mafia connection underscores the dangerousness of the union under its present leadership. Second, the involvement of organized crime in the union makes it "highly unlikely" that the union will "stop violating the law merely upon the conviction of [the] union leader." '5 2 The third segment of the government's case showed that "it is extremely unlikely, if not impossible, for the union to remedy itself absent government action in the form of a trusteeship."' 5 3 Proof in this portion of the case depended primarily on expert testimony. ' The government's suit in the Local 30 case sought the appointment of a trustee to administer the affairs of the union.' 5 5 This trustee would "supervise the affairs of the union and act to rid the union of corruption."' 56 The government asked for imposition of the trustee "until such time as the Court is satisfied that free elections are possible.'1 57 Therefore, the government implicitly argued that the union leaders failed to run the union in a democratic manner and that only drastic governmental action could restore union democracy.
The court compared the union leadership's reign to terrorism.. 8 and found that the defendants had violated section 1962(c) and (d).' 59 Three alternative remedies were considered and rejected. The court refused to dissolve the union, "at least for now."' 60 Additionally, the court rejected the government's request for a trustee by reasoning that in order to succeed, the union must change its ways voluntarily.' Fi- 159 See id. at 1165 (the defendants "have conspired to conduct, and have succeeded in conducting, the affairs of the Roofers Union through a pattern of racketeering activity"). Section 1962(c) makes it "unlawful for any person ... associated with any enterprise . . . to conduct or participate . . . in the conduct of such enterprise's affairs through a pattern of racketeering activity." 18 U.
S.C. § 1962(c) (1982). Subsection (d) makes it a RICO violation to conspire to violate subsection (c). See id. § 1962(d).
160 Local 30, 686 F. Supp. at 1167. 181 See id. The court noted that union members are required to be loyal to their nally, the court rejected the alternative of a monitorship because it would not sufficiently alter the union's method of operation. Instead, the court imposed a "decreeship"' 62 to protect the democratic rights of the union members.' This discussion elucidates the two theories currently proposed to justify the imposition of receivers on unions under RICO. The first theory relies explicitly on a concept of union democracy by making the members' loss of a democratic union the harm to be remedied. In this framework, a receiver is necessary when union officers have extorted union members' right to a democratic union through fear and intimidation. The second theory focuses on the harm the public suffers at the hands of corrupt unions and seeks to impose a receiver until the members can effectively run the union themselves. This second theory implicitly relies on effective union democracy as a means to protect the public, and the Local 30 court recognized this theory in its decision. Thus in both theories, union democracy is the fundamental reason for imposing receivers on unions.
III. THE REMEDY
The above discussion focused on the problem of labor racketeering and explained the underlying principles of the solution, namely the use of receivers to restore union democracy. Two questions, however, remain. Will imposition of a receiver accomplish the desired goal, and, if it can, under what circumstances should courts use the device of a receiver? This Part will address these questions in light of past uses of receivers, the shortcomings and advantages of other possible remedies, and the underlying union democracy concerns.
A. A History of Intrusive Intervention
Both federal and state courts in the United States have a history of becoming deeply involved in the employment relationship, particularly at the remedy stage of litigation. This Section discusses three examples of this involvement to show under what circumstances courts have deemed it necessary to become embroiled in the work place and to show leadership and that a court imposed trustee would not command that loyalty. Further, the court noted that "history" showed that such solutions "rarely worked in the political world"; therefore, it was not proper to expect that it would work in a union. what factors have contributed to the success or failure of judicial intervention.
The First Union Receiverships
In the 1930s, state courts decided the first suits attempting to place unions in receivership." 6 4 Even before the Landrum-Griffin Act' 6 5 and RICO, 6 6 therefore, courts were willing to employ equitable powers in recognition of the union members' interest in participating in and influencing their union's affairs.
When an effort to counter the corruption then prevalent in some local unions. For example, in Kaplan, more than twelve members had been expelled from the union because they had not only opposed Kaplan's leadership, but had also tried to forge a coalition of opposition. 68 The imposition of a receiver was considered a "drastic form" of judicial intervention. The high standards the courts placed on plaintiffs seeking this intrusive remedy reflect this reluctance. Courts imposed a receiver only if the "ends of justice" so required 7 3 or if there existed no remedy at law. 1 4 Courts applied these standards less stringently, however, if they determined that restoration of "self-government" to the membership required a receiver.' 7 5 This formulation of the standard was particularly relevant in cases in which strong evidence existed that union officers coerced or intimidated union members l "" or in which officials suspended union meetings so that the members lost the opportunity to voice their discontent. 177 It is unlikely, however, that courts would have imposed a receiver simply in response to a terrified membership. At least one court saw the function of a receiver as merely protecting union funds and not becoming involved with the internal running of the union. 17 8 In that case, the plaintiffs specifically claimed the loss of "valuable property rights in and to their respective memberships,"' 7 9 but the court made its award only to protect against "future dissipation of the funds and property of the local union." 8 0 This conclusion indicates that the members' rights were not the courts' primary concern.
Although a factor in the court's calculus, a person's rights incident to union membership did not rise to the level of a property right. The cases are significant, however, because they demonstrate the existence of a common law doctrine adopted to protect a union member's democratic rights by intruding upon the internal affairs of unions. 
1933).
See proach to the problem of vindicating union members' rights. The monitorship resulted from a suit initially brought by a small group of Teamsters members to enjoin the union from holding its 1957 International Convention." 2 The plaintiffs claimed the injunction was necessary to correct violations of the union's constitution and other illicit practices. 1 8 The court denied the preliminary injunction, and the convention took place on time. A subsequent suit succeeded in enjoining the newly elected officials from taking office, pending the outcome of the litigation." 8 4
The second suit resulted in a consent decree establishing a Board of Monitors.
1 85 The decree instructed the Monitors to make recommendations, including constitutional amendments, 1 8 8 the union could adopt to improve internal union democracy, and to propose a model for local bylaws. 1 8 7 The Monitors, however, lacked the power to impose any of their suggestions without either the consent of the Teamster's General Executive Board or of the court. M have enjoyed some marked successes. This experience under Title VII pertains to the present discussion because it involves judicial involvement in the administration of the work place similar to that in the receiver cases and the Board of Monitors. 9 In all three areas, the court-appointed official must disseminate information to the affected parties, handle the day-to-day requirements of administering a decree, the fundamental purpose of which is to restructure the work environment, and provide feedback and recommendations to the court.' 96 The lessons learned in restructuring a work place under Title VII can be readily applied to restructuring a union.
The first Title VII administrator case,' 9 7 United States v. Wood
Lathers Local 46," s concerned the discriminatory membership practices of a local with exclusive jurisdiction over all metallic lathing and certain other aspects of construction work in New York City, Nassau, Suffolk, and Westchester counties.' 99 When plaintiffs brought the suit, total union membership exceeded 1450, of which only four members were black. 200 The case resembles the Teamsters Board of Monitors in that the administrator was adopted by consent decree.'' Unlike the Board of Monitors, however, the administrator exercised authority that the parties could not frustrate: "The Administrator shall decide any questions or disputes ... arising under this Agreement ... decisions of the Administrator shall be ... final.1 20 2 After a slow start, and with a little encouragement from the court, the administrator implemented nondiscriminatory referral practices, 203 issued new work permits, 2 " and resolved numerous disputes concerning the interpretation and implementation of the decree. 20 5 The court in United States v. Local 638, Enterprise Association of Steam Pipefitters°" imposed a second successful administrator. The court probably modeled its order in that case on the Local 46 decree, 207 and thus provided that "the Administrator shall be empowered to take all action[] . . . he deems necessary to implement the provisions and ensure the performance of this decree." 20 8 Further, the decree gave the administrator specific goals and time targets for implementation. 20 9 Within one year, the administrator increased the number of minority workers from thirty-one, when the parties filed suit, 2 " 0 to almost 900.2"' Thus the parties did not have "to return to the district court for guidance. When the court fails to grant sufficient power to its appointed officials, the results have been less favorable. In United States v. Local 638, Enterprise Association of Steam Pipefitters, 2 13 the court gave its appointed board a narrower mandate than that awarded to earlier administrators. With only the power to "validate and administer a jobrelated test to applicants, 2 1 4 the board made no significant progress in two years of work. 2 15 The above discussion demonstrates that courts have not been reluctant to devise broad intrusive remedies in the employment context. The early receiver cases, however, show that a court will impose this type of remedy only when it is determined that such measures are the sole antidote to a serious harm. As the failed Teamster Monitor experiment and the experiences under Title VII administrators illustrate, the court must grant its appointees sufficient authority and provide appropriate guidance for a decree to succeed. If the court refuses to vest an administrator or receiver with the minimum power necessary to achieve the ends of the decree, the court's intrusion will be for nought.
B. Receivers Under RICO Part II: An Appraisal
Current experience under RICO shows that the federal courts have learned some lessons from the past but have ignored others. As will be seen below, courts have not fully accepted that trustees appointed under RICO must be endowed with sufficient authority to carry out their mandate successfully. Courts have also failed to articulate a clear standard of appropriateness for imposing a trusteeship.
The imposition of a receiver or trustee is one type of equitable remedy. Courts normally prefer another type of equitable remedy, the negative injunction. 2 1 A negative injunction will not always "secur[e] complete justice,1 2 17 however, and the court should not be inhibited by judicial preference in cases in which a positive injunction is necessary. On the other hand, intrusive remedies such as receivers and trustees implicate many concerns. The court should, therefore, safeguard the interests of as many of the affected parties as possible when it formulates its decree. 21 8 This is particularly true in RICO. cases because the court will not simply make the union democratic by judicial fiat. The relief ordered must look to the future and attempt to satisfy a broad range of interests. Among the most important of these interests is that of the union membership in running its own union."' As discussed above, the goal of a receivership is to restore union democracy when corruption has undermined it.
From the earlier discussion of the cases in which parties sought receiverships and courts appointed receivers under RICO, 2 2° the conclusion that a receiver or trustee will be necessary in some instances is unavoidable. When considering a decree including a receiver, courts should keep in mind that "[i]n drafting Titles II through VI [of the Landrum-Griffin Act], Congress was guided by the general principle that unions should be left free to 'operate their own affairs, as far as possible.' ",12 This principle can best be described as balancing the public interest in fair and democratic union government against the minimization of government intrusion on union autonomy. 222 In a RICO suit, when it has been shown that the members have lost control over their union, this balance can best be achieved by imposing the least intrusive remedy necessary to restore union democracy. The court must then undertake an analysis of the current state of the labor organization and issue a decree that will provide sufficient guidance to ensure a democratic union in the future.
The process of weighing interests to correct ongoing wrongs and guide future behavior closely resembles both the legislative process 2 23 and quasi-administrative action. 224 Merely because such behavior is "non-judicial," however, does not make it presumptively improper for the court to undertake such action. 225 Action perceived as adversely affecting organized labor's station, even in the name of protecting union members or society, would probably bring political pressures to bear in the legislative or administrative arena. Such pressures could consequently prevent the passage of a law or inhibit agency action and leave the wrong unremedied. Judges are not so constrained. 2 Furthermore, judges can tailor the scope of the remedy to the specific union and defendants before them, and they can be more responsive than either a legislative body or agency bureaucracy to the criticisms and grievances of the union members and other interested parties.
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Though the judiciary has several advantages over the legislative and administrative processes in correcting these wrongs, it also has some handicaps. The court's primary problem is access to information. 228 Admittedly, the court can utilize amicus briefs and expert witnesses, open the courtroom to all interested parties, and partially rely on the adversary process to overcome this infirmity. 29 One cannot assume, however, that the court will be exposed to all concerns, particularly in the labor racketeering context. The fear of reprisal will deter victims, witnesses, and other concerned parties, including union members, from coming forward, 30 thus creating a Catch-22 situation. In order to formulate a remedy that will return control of the union to the members, the court should consider the interests, concerns, and views of the members; however, the factors causing the loss of union member control make it virtually impossible for the court to gain the members' input.
Despite this difficult situation, the court must attempt to fashion a remedy. If there is extortion of union members' democratic rights, or a significant threat to the public's safety, a court can take any number of possible steps.
23 ' Initially, the court could simply enjoin the extortion and other illicit activity and order supervised elections to replace those union officers with criminal records. In such an election, unfortunately, the agents of those responsible for the RICO violations probably would again take control of the union. suspected that the criminal activity continued after the issuance of the order, and a new trial must take place on the issue of contempt.
Another possible remedy consists of a court order requiring the government and the union to negotiate a remedial plan. This measure also raises difficulties, however, because problems in interpreting and implementing such a plan would probably reduce if not vitiate its effectiveness. 233 A master appointed by the court to formulate a plan, with no other authority or responsibility, would be at the same disadvantage as the court in acquiring information. Furthermore, court decrees without delegation of sufficient authority to judicially appointed officers have historically failed.'" Under this analysis, the decree imposed by the court in the Roofers case will probably be ineffective. A court liaison officer whose authority at this point is vague and undefined will administer the decreeship. 2 3 5 In addition, although the decree states that no face-to-face bargaining can take place unless the officer is present, it also prohibits the officer from participating in the bargaining. 2 " 6 Finally, union members cannot outnumber employer bargaining representatives at any bargaining session, 2 37 and employers may refuse to negotiate over the phone. 238 A limit on the number of union representatives in a bargaining session would not have helped the over one hundred contractors present at the Rifle Club meeting when a small group of union leaders imposed collective bargaining on a vast majority of the residential roofers in the Philadelphia area. 3 9 The court does not address in its decreeship the problem of enabling the "terrorized" 24 victims of the the process anew."). 
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union leadership to exercise the rights they had prior to the decree. 2 1 Why will individuals report incidents to the liaison officer that they would not report to the police?
The only effective options, therefore, are greatly intrusive. Because of their intrusiveness, it is of paramount importance that the court adopt an appropriate analytical framework. The framework must address not only the racketeering concerns embodied in RICO and the union democracy concerns embodied in Landrum-Griffin, but also the problems inherent in intrusive judicial intervention. 24 2 The analysis should consist of three distinct parts: 1) a determination of whether RICO has been violated; 2) a determination of whether the union members have lost control of their union to such an extent that they will be unable to regain control without judicial assistance; and 3) a formulation of the best remedy by determining whether a receiver should be imposed. 243 Each step requires a different balancing of the interests involved. As the court proceeds from the first step in the analysis to the last, the importance of the public interest will decrease in relation to the interests of the union membership. Whether RICO has been violated is almost strictly a matter of public concern. The democratic state of a particular union is both a concern to the government and to the individual members. Whether a receiver should be imposed implicates the rights of the union members to a significantly greater extent, as compared with the public interest at that stage.
Particularly disturbing is the use of the "preponderance of the evidence" standard at the third stage of the analysis. The government should have to prove the necessity of a receiver by more than the preponderance of the evidence. Unfortunately, the district court in Local 560 used, 2 4 and the circuit court adopted, 24 5 the less stringent standard. Both courts focused only on the defendants before them 2 46 and did not weigh the interests of those not present in the courtroom. If the court had applied the proposed framework, it would have first used the accepted "preponderance of the evidence" standard of proof to determine whether the defendants had actually violated RICO. The second 241 The court heard testimony from a union contractor who was beaten but did not report the incident to the police "out of fear of the Roofers Union. step would have consisted of determining whether the membership had lost control of the union. The proper source for evidence on this point is neither the defendants nor the government: It is the union membership. The union should, therefore, have independent representation at this stage of the trial. 24 The third step, using a higher standard of proof that recognizes the union members' strong interest in running their own union, should be to determine if the imposition of a trustee or a receiver is the best method for restoring democracy to the union in question. 24 8 In its affirmance in the Local 560 case, the circuit court employed a three factor balancing test to derive the appropriate standard of proof for the imposition of the receiver.
2 4 The stated purpose of this test was to balance the private interest involved, the risk of error, and the government's interest in retaining the challenged procedure. The application of this test included the weighing of the defendants', but not the union members', interests. 2 5 0 That the members have an important stake in the outcome is evident from the court's analysis. The most significant predicate act in the Local 560 case was the extortion of the union members' intangible property rights to a democratic union. RICO litigation in this area, including the Roofers case, attempts to return control of the union to the members. The members' interests, therefore, must be factored into the court's construction of the standard of proof to ensure a just outcome. Of course, the court will still face the problem of obtaining relevant information concerning the member's interests, but the information problem in this context cannot be avoided under any approach. The members' interest in running their own union demands that a strict standard 2 51 be met before a trustee, or some other equally intrusive remedy, is instituted. Only by imposing this 17 See Chayes, supra note 218, at 1310-13 (discussing getting all interested parties involved). In structural litigation, the judge should "make certain that he is fully informed and that a just result will be reached." Fiss, supra note 218, at 24. This can be accomplished by having the court appoint an attorney to represent the members.
248 This is not to say that Local 560 was wrongly decided. The point is to avoid potential future abuses of RICO by utilizing an analysis that protects to the greatest extent all interests involved in the proceeding before the court. Cf supra note 26 (discussing abuses of labor injunctions).
249 See Local 560, 780 F.2d at 279 n.12.
2
Both courts did find that the union members would not be harmed by a trustee. See supra notes 134-38 and accompanying text. This post hoc finding, made in response to the defendant's argument, does not constitute a consideration of the members' interest in the formulation of the burden of proof the government must meet in order to have its requested order granted. The circuit court's omission of the members' interests in its three part test indicates the actual formulation.
251 Cf supra notes 164-80 and accompanying text (discussing the standard of proof state courts imposed in the early receiver cases).
high standard of proof on -the prosecution can the court be sure that the remedy is truly appropriate.
Once the court has determined that in order to protect the union members' interests an intrusive remedy is warranted, it has a number of options from which to choose. If the court must deal with a large amalgamated union, such as Local 560,252 the court could divide the union into smaller locals, based on contracts currently in effect. This approach offers the advantage that democracy within the new unions will be easier to achieve because there will be fewer members and a smaller bureaucracy. The influence of all the factors leading to oligarchical control will be reduced. 2 53 In addition, smaller unions will be less likely to attract external corrupting forces because there will not be as large an aggregation of funds. 2 " The disadvantage of this approach is that it reduces the bargaining power of the members. Even though the number of employees covered by each collective bargaining agreement remains the same, the members lose power because the strike funds and other support, such as the supply of picketers, become splintered. A determination of the harm members would experience under such a plan could be done on a case-by-case basis to determine whether or not it is appropriate.
As implied by the discussion of Title VII administrators, 5 a court-appointed official, such as a trustee or receiver, can avoid many of the drawbacks of less intrusive methods. If given sufficient and unambiguous authority, the receiver will be able to effect a change within the union. A receiver or trustee can directly counteract a union's inherent oligarchic tendencies by establishing new lines of communication with members, diluting the strength of bureaucratic hierarchies, and reinvigorating member interest and participation." 6 To this end, trustees have employed methods including institution of procedures to guard against misuse of funds, commencement of craft meetings, and publication of union newspapers. Receivers should also contemplate a gradual return to democracy. The first elections under a receiver should not be for positions at the head of the union. Instead, the receiver should hold local steward elections first, and then gradually move up the union heirarchy. In this way, members will become reaccustomed to participating in union politics. Without one large election as a focus, corrupt elements will find it more difficult to take control. Further, a number of competing political power bases may develop, thus increasing the possibility of a free exchange of ideas among union members. Because member participation and freedom of communication provide essential counterbalances to oligarchic tendencies, a trustee's ability to implement measures encouraging both, coupled with her interest in doing so, leads to the empowerment of union membership. This, after all, is the purpose of RICO trusteeship litigation. 57 Senator McClellan expressed the theory behind this remedy when he said, "if you would give to the individual members of the unions the tools with which to do it, they would pretty well clean house themselves." 58 And by implication, keep it clean. Furthermore, the receiver will not only be deeply involved in the union, but also be responsible for it. Thus the receiver will be able to limit the Catch-22 of unobtainable information and can provide the court with further guidance concerning the ability of the members to control their union. Receiverships can be imposed in varying degrees of intrusiveness. In a small union, or in a union that the court determines is just beyond control of its members, the court could impose a trustee solely to administer and reform the various union funds. Once a trustee removed the monetary incentive for organized crime to infiltrate the union, the court could order a supervised election. Then, after a waiting period sufficient to determine whether the corrupt influences have been removed through the democratic process, the court could either order the trustee removed or increase the trustee's responsibility to managing the entire union, as in Local 560.
The experience of the Local 560 trusteeship shows that a union can operate effectively under a court's order. The first trustee increased membership in the union by twenty-eight percent in less than one year. 5 9 The second trustee successfully supervised two strikes 26° and filed claims for $1.5 million in employer underpayments to union funds. 2 " 1 Nevertheless, the trustees do not merely serve to run the union; they ultimately aim to return control of the union back to the members. At the present time, there has been no demonstrated success in this endeavor. The first Local 560 trustee's status report makes no mention of either a plan or progress. 26 2 His successor has instituted procedures to guard against misuse of funds, 263 commenced craft meetings, 64 and instituted a union newspaper, 265 all of which will probably promote member participation. The trustee notes, though, that members remain " [un] willing to become actively involved .. . if it means challenging someone who has [previously] been in power in the Union." 2 66 In addition, complications arise because the only politically active group in the union backs the former president and has allegedly undertaken a campaign to suppress any criticism of the last administration. 2 " The current trustee would not propose a "long-term" plan to return control of the union back to the membership until January 31, 1988,28 nearly twenty months after the trusteeship was established.
The current problems within Local 560 may be the result of the informational Catch-22 described above: If the court had more available information when it issued its order, it could have enjoined a greater number of individuals from participation in the union's affairs. If this is true, and the trustee can initiate further investigations that will remedy the situation, 26 9 there is definite value in the imposition of a trusteeship. This observation does not determine, however, when the trustee's task is complete. As noted above, the best measure of union democracy, and therefore membership control, is the responsiveness of leadership to members' concerns. Given the absence of an elected union leadership, the court will be unable to gauge "responsiveness" while the trustee remains in place. The trustee will, however, be able to inform the court of when members are willing to speak out about their concerns.1 70 In particular, members can voice their concerns about how their union was run in the past in order to avoid these mistakes in the future. When the union membership is willing to engage in this critical self-examination, the trustee's job will be finished.
CONCLUSION
Corruption in the labor movement has existed for at least a century. In that time, it has affected numerous industries, cities, unions, and individuals. While studies estimate that organized crime controls only three to four hundred locals out of the approximately 50,000 labor organizations in the United States, 2 7 1 the problem is serious, particularly for those union members who live and work under the cloud of its control.
Despite statutory protection, affected unions are incapable of selfregulation. The assumption that a democratic process alone will sufficiently empower union members to retake control of their union from dictatorial and corrupt leadership has proved to be untenable. Democracy can work in a one party system, but only when those who question and challenge the leadership do so free from the fears of violence and severe economic retaliation.
How can corrupt unions best be returned to their rightful owners-the rank and file members? The Justice Department's intrusive answer employs the civil remedies of RICO to impose a trustee. This response conflicts with the traditional principles of labor relations in the United States, and it is unsettling to think that the power of the federal government is being used to take over private organizations.
Furthermore, it can be argued that the long-term effect of this type of RICO suit may be to decrease the overall level of democracy in the labor movement. A proliferation of RICO trusteeships could foster a siege mentality among members of organized labor. 2 2 William Leiserson argues that the union movement's tenuous existence provides an incentive for members to grant their leaders greater power in order to protect their union. 2 7 -The government's continuing attempts to place unions in receivership may increase this perception. RICO's requirement that the prosecution name an enterprise, invariably the union, exacerbates the problem because it fosters the impression of government attacking organized labor. This "siege mentality" phenomena underscores the importance of the judiciary clearly articulating the reasons and standards for imposing a trustee. Only by making it clear to union members that corruption, and not organized labor, is the target of RICO litigation can the government and the courts avoid exacerbating the very problem they seek to correct.
Despite its unattractiveness and its dangers, however, a receiver, or other similarly intrusive remedy, is the only solution to corrupt unions. Because of the potential dangers, the courts must take care to impose such a remedy sparingly and only after the prosecution has met the highest standard of proof. Receivers must only be used to correct a serious wrong, not to wage an undeclared war on the labor movement.
272 See G. TYLER, supra note 22, at 283 (noting that the primary purpose of a union is to engage in conflict and therefore is akin to a "garrison state").
273 See W. LEISERSON, supra note 48, at 75 ("The deep-rooted feeling of insecurity which pervades the unions keeps them on a war basis, and it would be surprising if their governments were continuing to grow more democratic in spite of the militancy engendered by fears for the safety of the organizations."). Gus Tyler argues that autocracy fulfills a societal demand for responsible union leadership that controls the members to ensure orderly labor relation. See G. TYLER, supra note 22, at 285; see also J. [Vol. 137:929
